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wita@af©rqrqGjqqm /
R) I Name and Address of the

Appellant

M/s. Havlnor Icecream Pvt. Ltd
(Former Name – Havmor Ice Cream Ltd.)
2nd Floor, Commerce House 4, B/s Shell Petrol
Pump, 100 Feet Road, New Au(ia Garden, Satellite
Ahmedabad - 380015
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ve 'If+ w WftV-WtqT + qtt6tv qsvq mm i et qt IV BIllet + vfl wnf+rfI Tfti q©TjT TTjT vwq

qtbqraqtwftv ©vnlqftwrwqqq wga %tv6Kre,©m fR++ mtv %fRv©8v6ar {I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

mR ww: ST !qftWT qTRqT:-

Revision application to Government of India:

(1) h€n©nmqr©©Rrfhn,r994#turuwaa gitvan qT vwia#41\+xMuraa
39-urn BT vqq gvm qT gmtv Eqftwr BjrMr at#tv nfU, wm vt©rq fM +qrvq, trv€q fbInT,
+PfI Itfm, :ftqnfnvqq, MgM, q{ 'IHT: lloooiqt=Ffwftv®R :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qfivm4t§rf+%qwM+vqqM§rfRqx wB +f#a WTnrnqrwqqwTt +wfM
wvFrntVt w€Frn+qr€+@riEUVdq, nMr w€wNvr WKEqqT%q€MqTWTt+
nf##twFFrn+6tn©<tvtM%arTqE{gtI

in case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or frorn one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factorY or in a
warehouse. nd #

(v) VTra + gTr fiM IT? w vir qfhdftv qm vt mug %fqfhihr+@Bibr
\

@IT©T W q TIRa qT VTqTITVTERTIT =FRTFmTTTT?2nYRQT q FmTtfR Sl
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) vfl ervvm!*mvfMf8qTvra%qTF(hrmnqzm qt)%dafbnqnn@€tl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) #fhr nwa#t©w€qqrvv%!TTVTqbfRu#rqft%ftaTFq#tv{e aRe&©TtqTqtq©
graF+fhR%!aTfRq©rln,wftv+grauf\7qtvqqqI Tr @n +Rv gfbfbm (+ 2) 1998

gTn 109 €RTRlUM TK8'l

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) HM uwqq qrvv (wft©) fhmqdt, 2001 % Mm 9 % gmtv fqf+ffg WV Mr T-8 + a
vW +, !fq7 mtv + vfl wt% !fRv f%qYq + dtv qrw # $ft7©lq-mtv vi wfM mtv #f d-qt
vfhfF % vr% 3fq7 qin MIT vm qTfIUI at# vrq vmr R vr $@r qfhf QT gmtv urn 35-1 +
f+8fftv qt + VT?TV b w + vrq ani-6 qr@n qt vfl fr Mt qTfjnl

The above application shaE be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompmlied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfhmwqqq#vrq %t +q7r6vF$vr©@Mu©aqq§©}@it 200/-=ME-T7Tq qt
VW ;Blvd+@x6qwvr©+@r©#utrooo/-4t=ftV!=TVT++tgTITI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

dhnqIv6,#dhr®nqT gWiN+qT%tWft$fhRIRTfBRIar #vfl vfl,r:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) B'-fM KTIRT TvIF %fbfbFI, 1944 =R urTr 35-dt/35-qB; gMT:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3vfRf87 qft®€ + qVTq qleTr + mm #f wfM, nflBit % ;in+ + tfhn w, t-gbr
nwa Qr„T R+ +qTqI wftdhr Hnf&Bar (fRee) qt qf%FT #qh =ftfbqT, %qTTTTR + 2“ Trvr,
%liTa qH, ©WTT, R18BTFR, WTTRR-3800041

To dre west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2l=d£joor, Bahumali Bhawan, Asarwa, Girdhar Nagar, /Urmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 200 1 and shall be

accompanied against (one which at least shouid be accompanied by a fee of
Rs.l7000/-2 Rs.5,000/- and Rs. 10,000/- where amount of duty / penalty / demand /
refund is UPto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public seI
place where the bench of the Tribunal is situated.
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(3) vfl qvqtw+q{qywtqft qr WITtW 8dT{frvMqy HIv%#fRv=ftv%r mTV a%
#r+fbnvrmqTfjqlY€q%8i Eq Htf% fBu qa wi +qq+%fRT7qTfIvR nflMr
qBITftqorqtq6wft@vrMkrugHqtvqgrMfMvrmel

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. I laos fee of Rs. 100/- for each.

(4) NrqrRV $@ gf&fhlv r970 VTr thi}f©T 41 aTjqHt -1 % atMiT f+8fft7 f+F gSWR an

©Ttqq vr 17wtw v=rTf+=rfI fMhiv VTf#6Tft % nTt% + + srM =Ft in vf+nv 6.50 qt ©r @rqrgq

gw Rn@n8nqTfMl

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qq©<?t+fh,rqnn~tafbkor6t+qrRfU#4}arvft&7n wqf#ef#nvrmjqt dM
w, iMf mrm qJ~3T{Rvm wn?fhr Hnf&gwr (6Flfftf#) fhm, 1982 +RfeRel

Attention in invited to the rules covering these and other related matter contended in
the Customs1 Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) I$nqrv3,iT-€hruqrqqqr©@+qTW wftdhqNrf&q=N(fRTh) q+ vfl WttMb VTR+

+ +1 Jqqj'l (Demand) Rd& (Penalty) qr 10% $ @T gmT ©R7Tf tI mR, g%MR if WIT

10 qtk NR et (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

$7+b{ WITT q!in 3iT+qTq{ # #tRIal WTf& §RTT qM qt riOT (Duty Demanded) I

( 1) & (Section) :tID % WV f+giRl iTf+;

(2) RnTVRt++ahRz8TRrq;
(3) +qqa}ibf©Nft %fhR6#7®br iTfPrI

46%{wrT'dRd ,red’ + VI+ Id wn#rqqmh'wftv mfMm+#fRul$qfqqTfbn
Tvr el

For m appeal to be filed before the CESTAT, 10% of the DutY & PenaltY
confirmed by the Appellate Comrnissioner would have to be pre-deposited, provided
hat the pre-deposit mnount shall not exceed Rs.10 Crores. It maY be noted that the
pre-deposit is a muldatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax? “Duty demmrded” shall include:

(i)

(ii)

(iii)

unount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;

amount payable under Rule 6 of the Cenvat Credit Rules'

(6) (i) q7 ,ntqr + yR army In# tuI % Vq© qd gm gym W yr@TfMfte©aVbr RK WI

T@,%rO%UWTT ql ,kqdhqq@vRnd8 TV wv% 10% nTl#tvr tM%:

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where dutY or dutY and penaltY are in chspute'
or penalty! where penalty alone is in dispute.” /nash
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ORDER !M APPEAL

The present appeal has been filed by M/s Havmor Icecream

Pvt. Ltd. (formerly known as Havmor Ice Cream Ltd.), 2nd Floor,

Commerce House 4, B/s Shell Petrol Pump, 100 Feet Road, Near

Auda Garden, Satellite, Ahmedabad- 380 015 (hereinafter referred

to as the “ appellant’a against Order in Original No.

WS08/C(}ST/Ref-04/KSZ/ AC/22-23 dated 26. 12.2022

[hereinafter referred to as”impugned order’I passed by the

Assistant Commissioner, CGST, Division-VIII, Ahmedabad South

(hereinafter referred to as “adjudicating authority ”) rejecting a
refund claim for Rs. 1,00,05,283/-

2. The facts of the case are that the appellant had filed refund

claim in Form-R on 28.09.2022 for the period from April, 2015 to

June, 2017 amounting to Rs. 1,00,05,253/- along with interest

(Refund of Rs. 97,66,111/- + Interest of Rs. 2,39,142/-) on the

ground that between April 2015 and June 20 17, the appellant had

a doubt in respect of the taxability of "Good Transport Agency"

services provided by truck owners. They emphasized oral

contracts, point-to-point deliveries at a pre-approved rate, and

cited the Finance Minister's statement that services by truck

owners are not taxable. The appellant submitted notarized

affidavits from truck owners, all were issued in the month of

September 2022, stating no documents with ' regard to
transportation by them to the appellant were issued to them. They

did not make or give any documents called consignment note to

the appellant. They argued road transport services are in the

negative list and therefore not taxable, contending the

department's letter vacating their protest is illegal and incorrect

under provision of law. Despite an EA-2000 Audit and inclusion in

an observation para in Final Audit Report No. 1436/2016-17
dated IO.04.2C)18, they started paying service tax on self-

assessment basis under protest, asserting the tirBr _-Mit doesn't
aejEa
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GAAPL/ COM/ STP/ 1230/2023

apply under section 1 IB of Central Excise Act read with Section

83 of Finance Act, 1994 on the amount paid under protest and it

applies only to amounts paid as duty/tax, not in cases of amount

paid under doubt or mistake. Upon reviewing the claim, it was

noted that the appellant failed to submit the refund claim in the

prescribed format with required declarations. Other irregularities

included eligibility concerns, as the claimant paid service tax from

April 2015 to June 2017 but later claimed it "under protest." The

refund claim exceeded the permitted one-year time limit under

Section 1 IB of the Central Excise Act 1944. In response, a Show

Cause Notice F.No. Div.-VIII/WS08/RFD /Havmor lcecream/2022-

23 dated 22.11.2022 was issued to M/s Havmor Icecream Pvt.

Ltd, questioning why the refund claim of Rs. 1,00,05,253/- should

not be rejected under section 1 IB of Central Excise Act, 1944 read

with Section 83 of the Finance Act, 1994. Subsequently, the said

SCN was adjudicated by the then Assistant Commissioner,

Division-VIII, CGST, Ahmedabad South vide the impugned order

rejecting the refund claim of Rs. 1,00,05,253/- (Refund of Rs.

97,66,111/- + Interest of Rs. 2,39,142/-). Being aggrieved with

the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following

grounds:

> The Id. Adjudicating authority cannot deny the claim of

refund just because the confusion regarding service tax

liability for transportation of goods by road ahs been made

in later years .

> Issuance of Consignment Note is not mandatory to be

issued by every transporter under the service tax law. If a

person is not a GTA then Rule 4A as well as Rule 4B of

Service Tax Rules, 1994 are not applicable.

> Documents subn.ritted With Refund Application have

not been considered.

ladlon of goods by 'e OUansF)o:ces 0
Goodspurview of Service except
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Transport Agency.

> Law does not prescribe that payment of tax under

protest must be recorded only in the case of direction nor

objections taken by the department and not otherwise.

> . The appellant had made payment of service tax under

protest in respect tax payment and the same is berng

reflected in ST-3 Rerturns filed for the period of April 2015

to June, 2017.

> The appellant relied on the judgment of the Honl)le

Tribunal in the case of M/s Shri Javed Akhtar Vs. CGST,

Mumbai West- 2021 (11) TMI 281- CESTAT Mumbai.

> Transportation of goods by truck owners without issue

of consignment note as prescribed in Rule 4B of the Service

tax Rules, 1994 would be considered mere transportation
and not the service of GTA.

> The appellant relies on the judgment in the case of

S.V.R. Electrical Pvt. Ltd. vs. CCE, Guntur wherein it is

clarified that one need to fulfill two conditions- as per the

definition of GTA (1) transportation of goods by road (2)

issue a consignrnent notes

> The limitation of one year shall not apply where any

duty and interest has been paid under protest.

> The appellant availed transportation of goods by road

that is exempted as per section 66D of the Finance Act, 194.

However, service tax wrongly paid by the appellant should

be refunded without applying the limitation of section 1 IB of

the said Act.

> Question of unjust enrichment cannot be left

undecided when specific issue was raised in the SC:N.

3. Personal Hearing in the case was held on 25.10.2023. Shri

Nitesh Jain and Shri Jay Dalwadi, Chartered Accoutatns,

appeared on behalf of appellant for the hearing and reiterate the

submission in the appeal and requested to
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4. 1 have carefully gone through the facts of the case, grounds

of appeal, submissions made in the Appeal Memorandum, and
materials available on record. The issue before me to be decided in

the present appeal is whether the impugned order passed by the

adjudicating authority, rejecting the refund claim of an amount of
Rs. 1,00,05,253/- along with interest (Refund of Rs. 97,66,111/- +

Interest of Rs. 2,39,142/-) in terms of Section lIB of Central

Excise Act, 1944 read with Section 83 of the Finance Act, 1994, in

the facts and circumstance of the case, is legal and proper or

otherwise.

5. 1 find on reading the para 7.3.3 of the impugned OIO that

the appeLlant did not submit all the invoices issued by their

trulsporters. Now, the appellant submitted that they were ready

to submit all the invoices, which need to be verified by the

adjudicating authority. The appellant has also submitted affidavit

of one transporter ie. MAJ. P C sun HUF, which also needs to be

verified. The appellant has also submitted CA certificate certifying

the fact that incidence of Service tax and interest sought as refund

in the application has not been passed on directly or indirectly to

any other persons. Therefore, it is in the fitness of the thing that
the matter is remanded back.

6. Accordingly, in view of my foregoing discussions and finding,

the appeal filed by the appellant is allowed by way of remand.

7. wB,@,if3RTqrHeniU@TfhienaHtqaaft#€th8qm il

The appeal filed by the appellant stands disposed of in above
terms .

Date : as 12.2023
CaEn #

R
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M/s Havmor Icecrearn Pvt. Ltd.,
2-d Floor, Commerce House 4,
B/s Shell Petrol Pump,
100 Feet Road, Near Auda Garden,
Satellite, Ahmedabad- 380 015

To,
Appellant

The Assistant Commissioner,
Central GST, Division-VIII,
Ahmedabad South.

Respondent

Copy to :

1)

2)
3)

4)

The Principal Chief Commissioner, Central GST, Ahmedabad Zone
The Commissioner, CGST, Ahmedabad South
The Assistant Commissioner, Central GST Division-VIII,
Ahmedabad South
The Assistant Commissioner (HQ System) , CGST, Ahmedabad Soutt
'For uploading the OIA)
Guard File
PA file6)


